
GOVERNMENT O F  THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appeal No. 14127 of Z Parking Inc., pursuant to Sections 
8102 and 8206  of the Zoning Regulations, from the adminis- 
trative decision of t h e  Deputy Zoning Administrator dated 
February 13, 1984, rescinding C e r t i f i c a t e  of Occupancy No. 
B-136951 for the use of the subject premises as a parking 
lot or, in the alternative, application of the Grace Street 
Corporation, N.V., under Paragraph 8207 .11  for  a variance 
from the use provisions (Paragraph 4402.412) to operate a 
parking lot in a 11-1 District at the premises 3200  Grace 
Street, N.W., (Square 1188, L o t  120). 

HEARING DATE: May 16, 1984 
DECISION DATES: June 6 and July 11, 1984 

F I N D I N G S  OF FACT: 

1. The subject property is located at- t h e  southwest 
corner of the intersection of Wisconsin Avenue and Grace 
Street and is known as premises 3200 Grace Street, N.W. It 
is zoned W-1. 

2. The subject site is rectangular in shape and 
contains 4,112 square feet of lot area. The lot has a 
frontage of 58 .25  feet a l o n g  Grace Street and 70.75  feet 
a long  Wisconsin Avenue. 

3. The lot is currently improved with a two-story 
brick structure, with a garage entrance facing Wisconsin 
Avenue, on the southern por t ion  of the site. The remainder 
of the lot is paved and striped for parking purposes. 

4. The owner of the property purchased the site i n  
approximately January of 1983 fo r  possible mixed-use develop- 
ment Zrt a future date. The premises were vacant at the time 
of purchase  and were used illegally for parking by neighbors 
and visitors to t h e  area in a random, unsupervised manner. 

5. For a period after its purchase of the site, the 
owner of the property allowed the continued use of the site 
for  p a r k i n g  by n e i g h b o r s  a t  no c h a r g e .  Disputes over 
parking on the site between users of the lot. and t h e  need 
for and prohibitive cost of insurance caused the owner to 
close the lot completely by installing posts and chains. 
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6. The lot remained vacant until November, 1983, when 
the owner entered into a lease agreement with Z Parking, 
Inc,, the current lessee, for parking purposes. 

7. The lessee applied for a certificate of occupancy 
to operate a parking lot at the subject premises on November 
17, 1983. Certificate of Occupancy No. B-136951 was subse- 
quently issued on November 23, 1983. License No. 072168, 
valid from January 1, 1984, through December 31, 1984, was 
also issued for a parking establishment at the subject 
premi se s . 

8. The lessee made improvements to the site and began 
operation of the site as a commercial parking facility, 
utilizing both the existing building and the paved lot. 

9. Sub-paragraph 4402.412 of the Zoning Regulations 
specifically prohibits a parking lot in the W-1 District, in 
which the subject site is located. 

10. By letter dated February 13, 1984, the Deputy 
Zoning Administrator advised the lessee that Certificate of 
Occupancy No. B-136951 was erroneously issued. The lessee 
was directed to file an application for a variance from the 
use provisions of the Zoning Regulations in order to continue 
the use of the subject premises for a parking facility. The 
lessee was further advised that failure to file before the 
Board would result in the revocation of its certificate of 
occupancy. 

11. The lessee has properly filed a timely appeal from 
the decision of the Deputy Zoning Administrator set forth in 
Finding of Fact No. 10, as provided by Section 201.1 of the 
Supplemental Rules of Practice and Procedure before the BZA. 
In the alternative, the applicant requests a variance from 
the use provisions to allow the continued operation of a 
parking facility at the subject premises. 

12, Counsel for the lessee argued that the District of 
Columbia is estopped from rescinding Certificate of Occupan- 
cy No. B-136951, dated November 23, 1983. 

13, The elements of estoppel, as set forth by the 
D.C. Court of Appeals in Saah vs. the DOC. BZA, 433 A,2d 
1114 (D.C. App., 1981) , are as follows: 

a. A party, acting in good faith; 

b. On the affirmative acts of a municipal 
corporation; 

c. Makes expensive and permanent improvements in 
reliance thereon; and, 
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d. The e q u i t i e s  s t r o n g l y  f avor  t h e  p a r t y  s e e k i n g  t o  
i n v o k e  the doctrine. 

1 4 .  I n  November, 1 9 8 3 ,  t h e  lessee leased t h e  s u b j e c t  
p r e m i s e s  with t h e  i n t e n t  of u s i n g  t h e  premises as a comer- 
c i a 1  p a r k i n g  f a c i l i t y .  

15.  On November 1 7 ,  1 9 8 3 ,  t h e  lessee, i n  good f a i t h ,  
a p p l i e d  to t h e  D . C .  D e p a r t m e n t  o f  Consumer and R e g u l a t o r y  
A f f a i r s  for a- c e r t i f i c a t e  of  occupancy t o  o p e r a t e  the 
s u b j e c t  p r e m i s e s  as  a p a r k i n g  l o t .  

1 6 .  A f t e r  review, t h e  C i s t r i c t  o f  Co lunb ia  i s s u e d  
C e r t i f i c a t e  of Occupancy N o .  E - 1 3 6 9 5 1  on November 2 3 ,  1983 
and  s u b s e q u e n t l y  i s s u e d  a l i c e n s e  t o  o p e r a t e  t h e  s u b j e c t  
premises f o r  a p a r k i n g  e s t a b l i s h m e n t .  

1 7 .  The i s s u a n c e  of t h e  c e r t i f i c a t e  of occupancy and 
l i c e n s e  f o r  u s e  of t h e  s u b j e c t  premises as  a p a r k i n g  l o t  
r e p r e s e n t s  an  a f f i r m a t i v e  a c t i o n  of t h e  D i s t r i c t  of C o h m b i a  
Government . 

1 8 .  I n  r e l i a n c e  on t h e  i s s u a n c e  by t h e  G i s t r i c t  of 
Columbia of a p p r o p r i a t e  permits and l i c e n s e s  f o r  a p a r k i n g  
e s t a b l i s h m e n t ,  t h e  lessee made improvements t o  t h e  s i t e  a t  s 
t o t a l  cost of a p p r o x i m a t e l y  $ 6 , 3 4 6  tm p r e p a r e  t h e  s i t e  f o r  
p a r k i n g  u s e .  I n  a d d i t i o n  t o  t h e  expense  of improving  t h e  
s i t e ,  t h e  lessee i n c u r r e d  costs f o r  l e a s i n g  t h e  s i t e  a t  $ 6 0 0  
p e r  month and f o r  p e r s o n n e l  t o  manage t h e  f a c i l i t y .  

1 9 .  The improvements made t o  t h e  s u b j e c t  f a c i l i t y  
i n c l u d e  t h e  c o n s t r u c t i o n  and  h e a t i n g  of an  a t t e n d a n t ' s  
s h e l t e r  w i t h i n  the e x i s t i n g  s t r u c t u r e ,  t h e  p r i n t i n g  and 
i n s t a l l a t i o n  of s i g n s  , t h e  p r i n t i n g  o f  p a r i n g  t i c k e t s ,  t h e  
i n s t a l l a t i o n  of a t i m e  c l o c k ,  t h e  i n s t a l l a t i o n  of f l u o r e s c e n t  
l i g h t i n g  w i t h i n  t h e  e x i s t i n g  s t r u c t u r e  and f l o o d l i g h t s  on 
t h e  e x t e r i o r  of t h e  l o t ,  the p a i n t i n g  of t h e  e x i s t i n g  
s t r u c t u r e  and  s t r i p i n g  of t h e  e x i s t i n g  p a v i n g ,  and i n s u r a n c e  
costs  f o r  t h e  f a c i l i t y .  The  lessee a l so  i n c u r r e d  an  exper-se 
of a p p r o x i m a t e l y  $ 1 , 7 2 0  f o r  a t t o r n e y ' s  and f i l i n g  fees 
g e n e r a t e d  by t h e  f i l i n g  of t h e  s u b j e c t  a p p e a l  and v a r i a n c e  
request-. All improvements t o  t h e  l o t  were comple ted  p r i o r  
t o  t h e  r e c e i p t  o f  t h e  n o t i f i c a t i o n  of t h e  error ,  dated.  
F e b r u a r y  1 3 ,  1 9 8 4 .  

2 0 .  Counse l  f o r  t h e  lessee a r g u e d  t h a t  t h e  e q u i t i e s  
f a v o r  t h e  lessee i n  t h a t  t h e  rescission of a p p r o v a l  t o  
o p e r a t e  t h e  p a r k i n g  facility will r e s u l t  i n  an  i r r e v e r s i b l e  
loss  of t h e  monies  expended by t h e  lessee and e s t i m a t e d  
i n c o n e  b a s e d  on its r e l i a n c e  on t h e  p e r m i t s  i s s u e d  by t h e  
D i s t r i c t  of Columbia. 

2 1 .  The Zoning A d m i n i s t r a t o r  t e s t i f i e d  t h a t  h e  re- 
c e i v e d  a c o m p l a i n t  r e g a r d i n g  t h e  u s e  of t h e  s u b j e c t  p r e m i s e s  
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as a p a r k i n g  l o t  from t h e  C i t i z e n s  A s s o c i a t i o n  of Georgetown. 
A f t e r  a review of t h e  records, t h e  Zoning A d m i n i s t r a t o r  
conc luded  t h a t  t h e  c e r t i f i c a t e  o f  occupancy was e r r o n e o u s l y  
i s s u e d  b a s e d  cm t h e  c u r r e n t  zoning  of t h e  p r o p e r t y  and  t h e  
p r i o r  use  o f  t h e  p r o p e r t y  a s  i n d i c a t e d  by p r e v i o u s  c e r t i f i -  
cates of occupancy.  

2 2 .  The s u b j e c t  premises i n c l u d e s  former  l o t s  8 1 1  and 
8 1 2 ,  known a s  p r e m i s e s  1 0 4 4  and 1 0 4 6  P i i scons in  Avenue, i n  
o ~ e  l o t  1 2 0 .  C e r t i f i c a t e  of Occupancy No. B-60311,  d a t e d  
March 1, 1 9 6 7 ,  p e r m i t t e d  t h e  u s e  of l o t  811, which compr ised  
t h e  n o r t h e r n  p o r t i o n  of t h e  s u b j e c t  l o t ,  a s  a f a r m e r ' s  
marke t .  C e r t i f i c a t e  of Occupancy N o .  13-24393, d a t e d  J u l y  1, 
1 9 6 0 ,  p e r m i t t e d  t h e  u s e  of l o t  8 1 2 ,  which compr ised  t h e  
s o u t h e r n  p o r t i o n  of t h e  s u b j e c t  l o t ,  as a we ld ing  shop.  The 
p r o p e r t y  was zoned C-M-2 a t  t h a t  t i m e .  

23 .  The zon ing  of t h e  s u b j e c t  p r o p e r t y  was changed 
from C-M-2 t o  11-1 on November 2 0 ,  1 9 7 4 ,  p u r s u a n t  t o  Zoning 
C o m m i s s i o n  O r d e r  N o ,  1 0 4 ,  case N o .  73-21 .  A p a r k i n g  lot i s  
p r o h i b i t e d  i n  t h e  W-1 D i s t r i c t .  

2 4 .  As se t  f o r t h  i n  F i n d i n g  o f  Fact No. 1 0 ,  t h e  lessee 
was informed of  t h e  error made i n  i s s u i n g  the c e r t i f i c a t e  of 
occupancy t o  u s e  t h e  s u b j e c t  p r e m i s e s  2 s  a p a r k i n g  l o t .  The 
lessee was also in formed t h a t  t h e  cer t - i f icate  o f  occupancy 
would b e  c a n c e l l e d  u n l e s s  t h e  p a r k i n g  l o t  w a s  g r a n t e d  
v a r i a n c e  r e l i e f  by t h e  BZA, 

25.  The Zoning A d m i n i s t r a t o r  n o t e d  that i t e m  N o .  13  of 
the a p p l i c a t i o n  f o r  c e r t i f i c a t e  of occupancy f i l e d  on b e h a l f  
of t h e  lessee indi .ca tec3  t h a t  the proposed  p a r k i n g  w a s  t o  
occupy t h e  lot, n o t  t h e  e x i s t i n g  b u i l d i n g .  I t  was t h e  
Zoning A d m i n i s t r a t o r ' s  o p i n i o n  t h a t  t h e  c e r t i f i c a t e  of 
cccupancy a s  i s sued- ,  does not. p e r m i t  t h e  u s e  of t h e  e x i s t i n g  
s t r u c t u r e  f o r  p a r k i n g  p u r p o s e s .  

26 .  The Zoning A d m i n i s t r a t o r  t e s t i f i e d  t h a t  a r e v i e w  
of t h e  r e c o r d s  i n  h i s  o f f i c e  h a s  n o t  d i s c l o s e d -  any b u i l d i n g  
p e r m i t s  t h a t  have been  i s s u e d  f o r  t h e  s u b j e c t  p r e m i s e s  
i n d i c a t i n g  t h a t  any e l ec t r i ca l  , plumbing o r  c o n s t r u c t i o n  
work h a s  been  p r o p e r l y  a u t h o r i z e d  a t  t h e  sv.bjec:t. premises. 
There  i s ,  t h e r e f o r e ,  no c o r r o b o r a t - i v e  e v i d e n c e  t h a t  "expen- 
s ive  and permanent"  improvements have  been  made t o  t h e  
p r o p e r t y .  

2 7 .  The lessee a r g u e d  t h a t  b o t h  t h e  e x i s t i n g  b u i l d - i n g  
and lot were i n c l u d e d  in t h e  app l i ca t ion  f o r  a certificate 
o f  occupancy as  e v i d e n c e d  by i t e m  N o .  1 2  of t h e  a p p l i c a t i o n  
which i n d i c a t e s  t h a t  t h e  s q u a r e  f o o t a g e  t o  be occup ied  w a s  
4 , 1 1 2  s q u a r e  fee t .  The total a r e a  o f  t h e  s u b j e c t  lot i s  
4 , 1 1 2  s q u a r e  f e e t .  I n  a d d i t i o n ,  t h e  l i c e n s e  f o r  t h e  p a r k i n g  
e s t a b l i s h m e n t  i n d i c a t e s  t h a t  t h e  a r e a  of  t h e  p a r k i n g  estab- 
l i s h r r e n t  i s  4 , 1 1 2  s q u a r e  fee t .  
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2 8 .  The lessee a-rgued t h a t  t h e  zoning  h i s t o r y  of t h e  
s i t e ,  t h e  p r e v i o u s  p a r k i n g  a c t i v i t i e s  o n  t h e  s u b j e c t  prem- 
ises,  and t h e  e x i s t e n c e  of  a s t r u c t u r e  s u i t a b l e  for- p a r k i n g  
p u r p o s e s  on  t h e  s i t e  c o n s t i t u t e s  an  e x t r a o r d i n a r y  or  excep- 
t i o n a l  c o n d i t i o n  of t h e  proper ty  n e c e s s a r y  t o  j u s t i f y  t h e  
g r a n t i n g  of a u s e  v a r i a n c e .  

2 9 .  The lessee f u r t h e r  a rgued  t h a t .  a c l e r i j a l  o f  the 
r e q u e s t e d  u s e  var iance  WOUM r e s u l t  i n  am undue h a r d s h i p  
upon t h e  owner of t h e  p rope r ty ,  because  t h e  p r o p e r t y  c o u l d  
n o t  he put- t o  a r e a s o n a b l e ,  income-producing u s e  which would 
o f f s e t  t h e  expense  of owning and m a i n t a i n i n g  t h e  p r o p e r t y .  

30. The lessee t e s t i f i e d  t h a t  t h e  p a r k i n g  e s t a b l i s h -  
ment p r o v i d e s  a needed service for. t h e  immediate  a r e a  due t o  
t h e  e x i s t i n g  demand f o r  p a r k i n g  i n  t h e  Georgetown area. The 
use would n o t  g e n e r a t e  i n c r e a s e d  t r a f f i c  i n  t h e  a r e a  b u t  
draws  i t s  c l i en te l e  from the e x i s t i n c j  number of employees 
and  v i s i t o r s  t o  t h e  a r e a .  

31. The lessee manages a n o t h e r  p a r k i n g  f a c i l i t y  a t  
3212 Grace S t ree t ,  N . W . ,  o n  t h e  same block as t h e  s u b j e c t  
p a r k i n g  e s t a b l i s h m e n t ,  p u r s u a n t  t o  C e r t i f i c a t e  of Occupancy 
KO. B-38723, d a t e d  December 18, 1962. The zon ing  of t h a t  
f a c i l i t y  i s  a l so  W-1. 

3 2 .  The o w n e r ' s  r ea l  es ta te  a d v i s o r  t e s t i f i ed  t h a t  t h e  
owner was a w a r e  of t h e  zon ing  o f  t h e  s u b j e c t  p r e m i s e s  a t  t h e  
t i m e  of i t s  p u r c h a s e .  The owner was unaware t h a t  a p a r k i n g  
l o t  was p r o h i b i t e d  i n  the Fi-3 Dis t r i c t  b e c a u s e  t h e  p r o p e r t y  
was v a c a n t  e x c e p t  f o r  i l l e g a l  p a r k i n g  a c t i v i t i e s ,  t h e  e x i s t -  
i n g  improvements w e r e  s u i t a b l e  for p a r i n g  p u r p o s e s ,  a n 6  
o t h e r  p a r k i n g  f a c i l i t i e s  were l o c a t e d  nea rby .  

3 3 .  A p o r t i o n  of the s u b j e c t  p r e m i s e s ,  former  l o t  811 ,  
was p r e v i o u s l y  used  f o r  p a r k i n g  and s t o r a g e  of a u t o m o b i l e s  
p u r s u a n t  t o  C e r t i f i c a t e  o f  Occupancy No. E-26748 , d a t e d  
December 2 2 ,  1960. That c e r t i f i c a t e  of occupancy was 
s u p e r s e d e d  by C e r t i f i c a t e  o f  Occupancy N o .  B-60311, d a t e d  
F a r c h  1, 1967,  f o r  t h e  f a r m e r ' s  marke t .  

3 4 .  The o w n e r ' s  r e a l  e s t a t e  a d v i s o r  t e s t i f i e d  t h a t  t h e  
l o t  i s  leve l  and r e c t a n g u l a r  i n  shape  b u t  th7a-t t h e  owner 
dose n o t  have s p e c i f i c  p l a n s  to develop t h e  s u b j e c t  p r o p e r t y  
a t  p r e s e n t  b e c a u s e  e x i s t i n y  marke t  c o n d i t i o n s  and p r o h i b i -  
t i v e  c o n s t r u c t i o n  c o s t s  are n o t  conduc ive  t o  v i a b l e  deve lop -  
ment of t h e  s i t e  a t  t h e  p r e s e n t  t i m e .  The e x i s t i n g  lease 
r e q u i r e s  a two-month notice t o  t h e  lessee s h o u l d  t h e  owner 
e n t e r  i n t o  a n  agreemerit to s e l l  cm develop t h e  p r o p e r t y .  
T h e  income d e r i v e d  from l eas ing  t h e  l o t  p r o v i d e s  a small 
income d u r i n g  t h e  i n t e r i m  per iod t o  h e l p  d e f r a y  t h e  expense 
of owning a n d  r r i a in t a in i rq  t h e  p r o p e r t y .  
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35. The lessee t e s t - i f i e d  t h a t  t h e  most. a p p r o p r i a t e  
i r i t e r i m  u s e  of t h e  subject- property pending development i s  
f o r  p a r k i n g  p u r p o s e s .  I t  was h i s  o p i n i o n  t h a t  t h e  e x i s t i n g  
s t r u c t u r e  can n o t  be used for  any p u r p o s e  e x c e p t  for park-  
i n g .  The s t r u c t u r e  i s  b a s i c a l l y  a s h e l l ,  w i t h  a large door 
arid apron  f o r  v e h i c u l a r  access t o  t h e  s t r u c t u r e .  The 
r ema inde r  of t h e  lot i s  paved and  s t r i p e d  f o r  p a r k i n g  
p u r p o s e s  . 

36. The lessee f u r t h e r  t e s t i f i e d  t h a t  t h e  u s e  of t h e  
s u b j e c t  s i t e  f o r  p a r k i n g  p u r p o s e s  will n o t  r e s u l t  i n  o b j e c -  
t i o n a b l e  c o n d i t i o n s ,  a s  t h e  l o t  p r o v i d e s  a r eeded  service i n  
t h e  area,  t h e  l o t  i s  occxpiec? and m a i n t a i n e d  i n  a c l e a n  
c o n d i t i o n ,  and t h e  u s e  does not. a t t r a c t  a d d i t i o n a l  t r a f f i c  
t o  t h e  area.  

37.  Advisory  Neighborhood Commission 2E, by l e t t e r  
d a t e d  May 8 ,  1984,  opposed the g r a n t i n g  o f  t h e  s u b j e c t  
a p p e a l  o r  v a r i a n c e  for t h e  following r e a s o n s :  

a. 

b. 

C .  

d .  

e. 

38. 

T h e  W a t e r f r o n t  D i s t r i c t s  p r o h i b i t  a nunber  of 
v e h i c u l a r - o r i e n t e d  u s e s ,  i n c l u d i n g  a p a r k i n g  l o t .  

Ce r t i f i ca t e  of Occupancy E - 6 0 3 1 1 ,  d a t e d  March 1, 
1 9 6 7 ,  c a n c e l l e d  t h e  p r e v i o u s  c e r t i f i c a t e  of 
occupancy N o .  E -26748 ,  d a t e d  December 2 2 ,  1960. 

The owner d i d  n o t  p r o p e r l y  change t h e  a d d r e s s  of 
t h e  s u b j e c t  pr-en-iises from 1 0 4 4  and 1 0 4 6  Wiscons in  
Avenue t o  3 2 0 0  Grace S t r ee t ,  t h u s  c o n f u s i n g  the 
r e c o r d  search b e c a u s e  ce r t i f i ca t e s  o f  occupancy 
are  f i l e d  by street a d d r e s s ,  n o t  by lot and 
s q u a r e .  

The lessees claim of " e x p e n s i v e  and permanent"  
improvements t o  the s i t e  i s  n o t  s u p p o r t e d  by a n  
ANC i n s p e c t i o n  of t h e  p r e m i s e s .  

Uses s p e c i f i c a l l y  p r o h i b i t e d  by t h e  Zoning 
R e g u l a t i o n s  s h o u l d  n o t  b e  s u b j e c t e d  t o  v a r i a n c e  
p r o c e d u r e s  i n  order t o  p r o t e c t  t h e  i n t e g r i t y  of 
t h e  zone p l a n .  

As t o  t h e  appea l ,  t h e  Eoa-rd f i r s t  c o n s i d e r e d  t h e  
i s s u e  of e s t o p p e l .  The  Board f i n d s  t h e  lessee h a s  m e t  two 
of t h e  e l e m e n t s  a s  set  f o r t h  i n  F i n d i n g  of F a c t  N o .  1 3 ,  i n  
that t h e  lessee acted i n  good f a i t h ,  i n  re l iance on  t h e  
a f f i r m a t i v e  action of  t h e  D i s t r i c t  of Columbia e v i d e n c e d  by 
t h e  i s s u a n c e  @f p e r m i t s .  The Board i s  n o t  pe r suaded  t h a t  
t h e r e  have  been. " e x p e n s i v e  and permanent"  improvements t o  
t h e  p r e m i s e s  n o r  t h a t  t h e  e q u i t i e s  s t . r o n g l y  f a v o r  t h e  
a p p e l l a n t .  
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39 .  The Board f i n d s  t h a t  t h e  improvements t o  the 
subject premises, as no ted  i n  F i n d i n g s  of F a c t  Nos. 18 and 
1 9  , do n o t  r e p r e s e n t  " e x p e n s i v e  and perntanerlt." in-tpruvements 
t o  t h e  p r o p e r t y .  There  h a s  b e e n  n o  d e m o l i t i o n  of e x i s t i n g  
s t r u c t u r e s .  The o n l y  c o n s t x u c t i o n  on t h e  s i t e  h a s  been an  
a t t e n d a n t ' s  s h e l t e r  w i t h i n  t h e  e x i s t i n g  bu i ld j -ng .  There  i s  
no record of p e r m i t s  a u t h o r i z i n g  such improvements.  

40 .  The expense  of i n s t a l l i n g  f l o o d l i g h t s  , p a i n t i n g ,  
s i g n s ,  p a r k i n g  t i c k e t s ,  a t i m e  c l o c k ,  p l u s  t h e  cos t  of t h e  
lease,  i n s u r a n c e  and p e r s o n n e l  a re  i n c i d e n t a l  t o  t h e  day - to  
dzty o p e r a t i o n  and  b a s i c  ma in tenance  of t h e  p a r k i n g  f a c i l i t y  
a n d  d o  n o t  r e p r e s e n t  "permanent"  improvements t o  t h e  s i t e .  

4 1 .  A s  set  f o r t h  i n  S u b - s e c t i o n  4 4 0 1 . 1  o f  t h e  Zoning 
R e g u l a t i o n s ,  t h e  W a t e r f r o n t  D i s t r i c t s  are i n t e n d e d  t o  
encourage  a d i v e r s i t y  of l a n d  u s e s  and t o  b e  r e l a t i v e l y  
s e l f - c o n t a i n e d  by s u p p l y i n g  a v a r i e t y  o f  h o u s i n g ,  s e r v i c e ,  
employment and  r e c r e a t i o n  o p p o r t u n i t i e s  i n  o n e  l o c a t i o n .  
T h i s  c h a r a c t e r i s t i c  a l lows one area t o  s e r v e  many d i f f e r e n t  
n e e d s  of a s i n g l e  p o p u l a t i o n ,  t h e r e b y  r e d u c i n g  t h e  amount of 
v e h i . c u l a r  t r a f f i c  g e n e r a t e d  by t h e  uses i n  those D i s t r i c t s .  

4 2 .  I n  f u r t h e r a n c e  of t h e  p u r p o s e  of t h e  Cv'aterfront 
D i s t r i c t ,  Sub- sec t ion  4 4 0 2 . 4  of t h e  Zoning R e g u l a t i o n s  
s p e c i f i c a l l y  p r o h i b i t s  s e v e r a l  v e h i c l e - o r i e n t e d  u s e s  s u c h  a s  
a u t o n o b i l e  or  m o t o r c y c l e  r e p a i r s  o r  sales ,  c a r  wash, d r i v e -  
iE e s t a b l i s h m e n t ,  g a s o l i n e  service s t a t i o n ,  and p a r k i n g  lot. 

4 3 .  The Board f i n d s  t h a t  t h e  e q u i t i e s  do n o t  s t r o n g l y  
favor  t h e  a p p e l l a n t  i n  t h e  s u b j e c t  case. Al though t h e  
lessee may s u f f e r  a monetary loss d u e  t o  t h e  e x p e n d i t u r e s  
previous1.y d i s c u s s e d ,  t h e  Board i s  of t h e  o p i n i o n  t h a t  t h e  
in terests  of the p r o p e r t y  owner and of t h e  D i s t r i c t  of 
Columbia would b e  b e t t e r  s e r v e d  t h r o u g h  t h e  p r o t e c t i o n  a n d  
enhancement of t h e  z o n e  d i s t r i c t  i n  which t h e  p r o p e r t y  i s  
located.  

4 4 .  The Board n o t e s  t h e  p o s i t i o n  of t h e  ANC t h a t  u s e s  
t h a t  a r e  p r c ) h i h i t e d  n o t  b e  s u b j e c t  t o  t h e  v a r i a n c e  p r o c e d u r e .  
The l anguage  of t h e  Zoning A c t  and t h e  R e g u l a t i o n s  p r o v i d e s  
t h a t  a v a r i a n c e  may b e  s o u g h t  from " t h e  s t r ic t  a p p l i c a t i o n  
of any r e g u l a t i o n  ..." 

45. A s  t o  t h e  r e q u e s t  f o r  a u s e  v a r i a n c e ,  t h e  Board 
f i n d s  t h a t  t h e r e  i s  no e x c e p t i o n a l  or e x t r a o r d i n a r y  cond i -  
t i o n  i n h e r e n t  i n  t h e  property which would warrant t h e  
apprcwal of u s e  v a r i a n c e  r e l i e f .  

4 6 .  The zon ing  of t h e  s u b j e c t  s i t e  w a s  changed from 
C-M-2 t o  W-1 i n  1 9 7 4 .  The  u s e  o f  t h e  fo rmer  l o t  811  w a s  
changed from p a r k i n g  and s torage  of a u t o m o b i l e s  t o  a f a r m e r ' s  
m a r k e t  i n  1 9 6 7 .  Lot 1\12 was used  a s  a w e l d i n g  shop.  The 
p r o p e r t y  was not. b e i n g  l e g a l l y  used  f o r  p a r k i n g  p u r p o s e s  a t  

. - ,  



APPLICATION NO. 14127 
PAGE 8 

t h e  t i m e  t h a t  t h e  zon ing  was changed.  I t  therefore  c a n n o t  
be a f f o r d e d  nonconforming s t a t u s ,  a s  i n  t h e  case of t h e  
p a r k i n g  lot l o c a t e d  a t  3 2 1 2  Grace S t ree t ,  N.t.7. 

47. The t e s t i m o n y  of t h e  o w n e r ' s  r e a l  e s t a t e  a d v i s o r  
e v i d e n c e s  t h a t ,  a l t h o u g h  p l a n s  f o r  develmpment a r e  n o t  
immediate  , t h e  owner i n t e n d s  tc,  d e v e l o p  t h e  p r o p e r t y  f o r  
niixed-use p u r p o s e s  a t  sonre time i n  t h e  f u t u r e  o r  t o  s e l l  t h e  
p r o p e r t y  fo r  t h e  pu rpose  of such  development .  The p r o p e r t y  
i s  r e c t a n g u l a r  i n  shape  and  t o p o g r a p h i c a l l y  l e v e l .  There  i s  
clearly no p r o b a t i v e  e v i d e n c e  t h a t  t h e  p r o p e r t y  c a n n o t  b e  
p u t  t o  a u s e  p e r m i t t e d  i n  t h e  z o n e  d i s t r i c t  i n  which it i s  
located.  

4 8 .  There  w a s  no o p p o s i t i o n  t o  t h e  a p p l i c a t i o n  p r e s e n t  
a t  t h e  p u b l i c  h e a r i n g .  

CONCLUSIONS O F  LAW AND OPINION: - - -  
I - - - - - - *  

Based on t h e  foregoing f i n d i n g  of f a c t  and t h e  e v i d e n c e  
of record,  t h e  Board c o n c l u d e s  t h a t  t h e  s u b j e c t  case i s  an  
a p p e a l  of t h e  d e c i s i o n  of t h e  Deputy Zoning A d m i n i s t r a t o r  or 
i n  t h e  a l t e r n a t i v e ,  a r e q u e s t  f o r  a v a r i a n c e  from t h e  u s e  
p r o v i s i o n s  t o  a l l o w  a p a r k i n g  l o t  i n  a W-1 zone  d i s t r i c t .  
A s  t o  t h e  a p p e a l ,  t h e  Board c o n c l u d e s  that t h e  e l e m e n t s  cjf 
e s t o p p e l ,  a s  o u t l i n e d  i n  F i n d i n g  of F a c t  N o .  13 ,  are n o t  i n  
e x i s t e n c e .  The r e c o r d  e v i d e n c e s  t h a t  t h e  lessee a c t e d  i n  
good f a i t h ,  i n  r e l i a n c e  on t h e  a f f i r m a t i v e  a c t s  of t h e  
D i s t r i c t  of Columbia a s  found by t h e  Board i n  F i n d i n g  of 
F a c t  KO. 38.  However, t h e  r e c o r d  d o e s  n o t  c o n t a i n  p e r s u a s i v e  
e v i d e n c e  t h a t  " e x p e n s i v e  and  per r ianent"  improvements have 
been  made a s  n o t e d  i n  F i n d i n g  of F a c t  N o .  3 9 ,  n o r  t h a t  t h e  
e q u i t i e s  f a v o r  t h e  a p p e l l a n t  i n  t h i s  case. 

T h e  Board c o n c l u d e s  t h a t  t -he  p l a i n  l anguage  of Sub- 
p a r a g r a p h  44.02.412 p r o h i b i t s  a p a r k i n g  l o t  on t h e  s u b j e c t  
s i t e .  A c c o r d i n g l y ,  t h e  Deputy Zoning A d m i n i s t r a t o r  was 
correct i n  h i s  a p p l i c a t i o n  of t h e  Zoning R e g u l a t i o n s  t o  
d e t e r m i n e  t h a t  t h e  p a r k i n g  l o t  u s e  s h o u l d  n o t  c o n t i n u e .  

I n  order t o  be g r a n t e d  a u s e  v a r i a n c e ,  t h e  a p p l i c a n t  
n u s t  d e m o n s t r a t e  the e x i s t e n c e  of a n  e x c e p t i o n a l  or extraor- 
d i n a r y  s i t u a t i o n  o r  c o n d i t i o n  a r i s i n g  o u t  of t h e  p r o p e r t y ,  
and  t h a t  t h e  s t r ic t  a p p l i c a t i o n  of t h e  R-egula t ions  c a u s e s  am 
undue h a r d s h i p  upon t h e  owner. The a p p l i c a n t  must demon- 
s t r a t e  t h a t  t h e r e  i s  no r e a s o n a b l e  u s e  t h a t  c a n  be niade of 
the p r o p e r t y  for a pu rpose  for which it i s  zoned. 

As t o  t h e  u s e  v a r i a n c e ,  t h e  Board conc ludes  t h a t  there 
i s  no e v i d e n c e  of an  e x c e p t i o n a l  o r  e x t r a o r d i n a r y  c o n d i t i o n  
i n h e r e n t  i n  t h e  p r o p e r t y  itself which r e s u l t  i-n a n  undue  - -  

h a r d s h i p  upor: t h - e  owner b y  prec luding  the use of  the proper- 
t 1 7  for p u r p o s e s  f o r  which  it i s  zoned.  The a p p l i c a n t  argued 
t h a t  t h e  s i t e  i s  w e l l  s u i t e d  f o r  a p a r k i n g  l o t ,  and t h a t  
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such  a u s e  w a s  needed.  The a p p l i c a n t  d i d  not present.  any 
p r o b a t i v e  e v i d e n c e  t h a t  the s i t e  w a s  i n  a n y  way u n u s u a l ,  n o r  
d i d  t h e  applicant show t h a t  the p r o p e r t y  could be used  for 
any of t h e  many u s e s  pe rmi t t - ed  i n  a F; D i s t r i c t  unde r  Sub- 
s e c t i o n s  4 4 0 2 . 2  and  4 4 0 2 . 3 .  

The Board f u r t h e r  c o n c l u d e s  t h a t  t h e  r e g u e s t e d  relief 
c a n n o t  be g r a n t e d  w i t h o u t  s u b s t a n t i a l  d e t x i m e n t  t o  t h e  
p u b l i c  good and w i t h o u t  s u b s t a n t i a l l y  i m p a i r i n g  t h e  intent ,  
purpose and i n t e g r i t y  of t h e  zone p lan .  The Board c o n c l u d e s  
that it h a s  acco rded  t o  t h e  ANC t h e  "great w e i g h t "  t o  which 
it i s  e n t i t l e d .  Accord ing ly  it i s  OFDEREG t h a t  t h e  appeal 
a r d  t h e  a p p l i c a t i o n  for  a u s e  va r i ance  be DENIED. 

VOTE: a s  t o  t h e  appeal: 4-0 (Maybel le  T.  B e n n e t t ,  W i l l - i a m  
F. McInt.osh, and Carr ie  L. T h o r n h i l l  t o  deny; Douglas 
J. F a t t o n  t o  deny by proxy;  C h a r l e s  R.  Norris 
a b s t a i n i n g ) .  

VOTE as t o  t h e  a p p l i c a t i o n :  4-0 ( W i l l i a m  F. McIntosh ,  
Maybel-le T.  B e n n e t t  a n d  Car r ie  L.  T h o r n h i l l  t o  deny; 
Douglas 3. P a t t o n  t o  deny by proxy;  C h a r l e s  R.  Norris 
a b s t a i n i n g )  . 

BY ORDER O F  THE D.C.  EOARD O F  ZONING ADJUSTMENT 

ATTESTED BY: k E . k  -- - - -3 - -  ---- ST EVE^ E.  SHER- 
Execut ive  Director 

UNDER SUR-SECTIOM 8 2 0 4 . 3  @I? THE Z O N I N G  REGULATIONS I "NO 
DECISION OR ORDER O F  THE: BOARD SHALL TAKE EFFECT UNTIL TEN 
DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE SUPPLESELENTAL 

ADJUSTMENT. " 
RUTIES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF Z O N I N G  

1 4 1 2 7 or  d-e r / DON 7 


